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the first of August to the first of December. Held, that the plaintiff could not 
recover. Harrington v. Empire Cream Separator Co. (1921, Me.) 115 Atl. 89. 

The fiction of constructive service is everywhere losing ground. There is a 
sharp distinction between an action for wages accruing after the wrongful 
discharge of an employee and an action for damages for breach of the contract of 
employment. Viall v. Lionel Manufacturing Co. (1917) 92 Conn. 341, 102 Atl. 
709. Lord Ellenborough first evolved the theory that a servant who had performed 
part of his contract of service and was ready, willing, and able to serve the balance 
should in contemplation of law be regarded as having served the whole. Gandall v. 
Pontigny (1816, N. P.) 1 Starkie, 198. But the doctrine has been repudiated in 
England and most American states. Emmens v. Elderton (1853) 4 H. L. Cas. 
624; Hayes v. Harshaw (1913) 30 Ont. L. R. 157; Saunders v. Stern Bros. 
(1916, Sup. Ct.) 158 N. Y. Supp. 878; Viall v. Lionel Manufacturing Co. (1916) 
90 Conn. 694, 98 Atl. 329; Jameson v. Board of Education (1916) 78 W. Va. 612, 
89 S. E. 255. That the doctrine does not operate successfully in practice is not 
remarkable. It requires a discharged servant to remain idle and wait until the end 
of the term to recover, since he cannot accept other employment and still be ready 
and willing to offer his contractual service. It is inconsistent with the universal 
rule that diligence must be used to mitigate damages. The employee must either 
wait until the end of the term or bring successive actions at the end of each 
divisible period for each instalment of wages, thus creating unnecessary litigation. 
An action for damages brought at any time after the breach of the contract has 
found more favor and is more expeditious and fair. Davis v. Dodge (1908) 126 
App. Div. 469, no N. Y. Supp. 787; Pierce v. Tenn. etc. Ry. (1898) 173 U. S. 
1, 19 Sup. Ct. 335. It has been criticized on the ground that the damages are 
speculative and difficult of ascertainment. See Hicks v. National Surety Co. 
(1915) 185 Mo. App. 500, 172 S. W. 489. Their measure is broadly stated to be 
the amount which the employee would have earned under the contract, after 
deducting the sum he might reasonably earn in similar employment between the 
time of discharge and the end of the term fixed by the contract. But the jury may 
take into consideration any other elements, such as the uncertainty of the working 
ability of the employee, his age, and the multitude of factors which enter into the 
assessment of damages for personal injuries. Stearns v. Lake Shore & M. S. Ry. 
(1897) i 12 Mich. 651, 71 N. W. 148; Moore v. Central Foundry Co. (1902) 68 
N. J. L. 14, 52 Atl. 292. 

Evidence — Admissibility of Specific Instances of Conduct to Show Negli- 
gence. — The plaintiff, while a passenger in an automobile approaching a reservoir, 
was shot by one Matri, a guard hired by the defendant. The plaintiff introduced 
evidence of a third party that the latter drove to the reservoir shortly after the 
shooting, was stopped by Matri, who, appearing very much excited, raised his gun 
and told him he had a good mind to blow his brains out. Held, that the evidence 
of the third party was a species of character evidence and improperly received. 
Burpee, J., dissenting. Richmond v. City of Norwich (1921, Conn.) 115 Atl. n. 

Since character is actually evidenced by conduct, an opinion by a witness inti- 
mately acquainted with the individuality of the person in question, derived from 
innumerable manifestations, seems to be more accurate evidence of character than 
reputation. Mathewson v. Mathewson (1908) 81 Vt. 173, 69 Atl. 646. There is 
a strong dictum to this effect in the instant case. However, the courts almost 
universally admit only reputation to prove character. Negociacion Agricola y 
Ganadera de San Enrique v. Love (1920, Tex. Civ. App.), 220 S. W. 224; 3 
Wigmore, Evidence ( 1904) sees. 1985, 1986. A third method of proving character 
is by specific instances of conduct. They are rarely admitted in civil cases when 
offered as evidence of the doing of an act because they raise collateral issues and 
may result in unfair surprise. Veit v. Class & Nachod Brewing Co. (1906) 216 
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Pa. 29, 64 Atl. 871; Schmidt v. Schmidt (1914) 216 Mass. 572, 104 N. E. 474. 
But when character is in issue in civil cases, specific instances of conduct are 
admissible under a variety of circumstances. 1 Wigmore, op. cit. 202-213; 22 
C. J. 472 et seq. In the instant case, the court treated character as properly in 
issue and one specific instance of conduct subsequent to the wounding of the 
plaintiff was offered to show character upon two questions of fact. First, Was 
Matri negligent at the time in question ? Where a specific act is used as evidence 
of the doing of an act, a double inference is necessary: from the specific act to 
incompetence (or character), from incompetence to the act in question. Besides 
the little probative value of such an indirect method of proof, unfair surprise and 
undue prejudice are cogent objections to its use, and almost all the courts reject it. 
Lowry v. Missouri, K. & T. Ry. (1913) 90 Kan. 180, 133 Pac. 719; 1 Wigmore, 
op. cit. 199. Second, Was the defendant negligent in hiring Matri? Proof of 
this by specific instances involves several steps. (1) That Matri was in fact 
incompetent. While specific instances are relevant to show incompetence, one 
specific instance is insufficient to prove a general trait. Baulec v. Ry. (1874) 59 
N. Y. 356; 24 Ann. Cas. 101, note. (2) That the defendant employed Matri know- 
ing of his incompetence. A specific instance subsequent to the act in question is 
always irrelevant to prove knowledge of incompetence on the part of the employer. 
Couch v. Watson Coal Co. (1877) 46 Iowa, 17. A careful analysis shows that the 
specific instance in the instant case was inadmissible, either because it was inferen- 
tial and not probative, or where probative, it was not sufficiently so. 

International Law — Extradition — Treaty Rights as Defence to Trial for 
Other Crimes. — The prisoner, a Mexican citizen, was mistaken for a bandit and 
captured in Mexico by a United States army patrol acting under orders which 
authorized following a "hot trail" into Mexican territory. He was turned over 
to the Texas Rangers, indicted for a murder previously committed, and convicted. 
He pleaded the Extradition Treaty with Mexico of April 24, 1899 (31 Stat, at L. 
1818), which required demand and surrender for specified offences, and want of 
jurisdiction. Held, that as the capture must be presumed to have been made with 
the consent of the Mexican Government, the prisoner was not wrongfully brought 
within the jurisdiction of Texas, but could only be held for the offence for which 
he had been captured and not for another. Domingues v. State (1921, Tex. Cr. 
App.) 234 S. W. 79. 

The privilege of asylum has been recognized since time immemorial. See 
Kohler, Right of Asylum (1917) 51 Am. L. Rev. 381. There is, however, no 
absolute right as such and on the other hand no international duty on a nation to 
deliver up a criminal fugitive to another nation. See 4 Moore, International Law 
Digest (1906) 245-258. Hence, as it is only by courtesy or treaty that extradition 
is possible, it has been held that a nation surrenders its sovereignty over a person 
only for trial on the particular charge on which he is demanded, and that good 
faith requires that opportunity be given the prisoner to return to his asylum if 
conviction fails. United States v. Rauscher (1886) 119 U. S. 407, 7 Sup. Ct. 234; 

13 Rose's Notes, 695; cf. Smith v. Government of Canal Zone (1918, C. C. A. 5th) 
249 Fed. 273; see 10 Ann. Cas. 639, note. Likewise a prisoner cannot be 
imprisoned for any other reason than that given for extradition. Johnson v. 
Browne (1907) 205 U. S. 309, 27 Sup. Ct. 539; see 47 L. R. A. (n. s.) 807, note. 
But if brought illegally within the jurisdiction, the prisoner cannot set up the 
irregularity as a defence or claim treaty rights, and can be tried for any offence. 
It rests exclusively with the country from which he is taken to complain. Ker v. 
Illinois (1886) 119 U. S. 436, 7 Sup. Ct. 225; see 4 Moore, op. cit. 328-332; see 

14 Ann. Cas. 523, note. If, then, in the instant case, under the presumed agree- 
ment with Mexico, the army had authority to capture those whom it honestly 



